
~ --~-~-l·~
I.
I

"

" -

1,',
...
< 4

.FCC 07..214

Before the

Federal Communications Commission
WashingtoD, D.C. 20554
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...
"

Comment Date: [30 days from the date ofpublication in Federal Register]
Reply CommentDate: [45 days from the date ofpublication in Federal Register]

By the Commission:

I. INTRODUCTION
I

1. With this Notice ofProposed Rulemaking (NPRM), we initiate a comprehensive rolemaking
to;establish a CommercialMobile Alert System (CMAS), under which Commercial Mobile SerYice I

proViders may elect to transmit emergency alerts to the public. This proceeding represents ournext step
in compliance with the Warning Alert and Response Network (WARN) Actl requirement th~t the ;
Commission enable commercial mobile service alerting capability for providers that elect to ~ansmi~

emergencyalerts.2 In addition, with this rolemaking we continue to address our obligations under the
Ptesident's "Public Alert and Warning System" Executive Order that the Commission "adopt roles tb
ensure that cQmmunicatioJ1$ syste}lls have the capacity to tmnsmit alerts and warnings to the public as part
ofthe public alert and warning system.,,3 .

2. 'Section 602 ofthe WARN Act requires the Commission to adopt: (1) system critical
protocols and teclinicalireqiiiretnents for the bMAs; (2) a mechanism undl:'1' which commercial mobile
semce ptoviders ("eMS provitters!')licensees4 may elect to participate in the'CMAS and disclose to their
subscribers whether or not they will participate; (3)ruIes under which licensees and permittees of :
noncommercial, educatie.nal (NCE) br-oadcast stations orpublic broadcast stations install necessary :
equipment and,technGI~gles on, or as part of, any broadcast television digital signal transmitter to enable
the' tlisWibutien'ofgeographicatly targeted aJ.'erts by eMS providers that have elected to participate in the
CMAS; and (4) tecbbicm testing'requirements for CMS previders that elect to transmit emergency alerts
and fer the devices and equipment usedby such providers for transmitting such alerts. In this NPRM we

l,~~cJ!ri.ty and A.cc~unfa~iijf;y for ~veryBartAct of2006 (SAFE,Port Act), Pub.L. 109-347, Title VI-~ommereial
Mabile Semce Alerts(W~ Ac$).
2·WARl'l Act, §602(a).

3See Public Alert and Wanning System, Exed. OrderNo. 13,467, 71 Fed. Reg. 36975 (2006) (Executive Order),
§3(b)(iii). . " , '

4 Forpwposes ofSection 602 ofth"'e WARN'Act, Congress specifically defined Clcommercial m.obile s~ce" as that
*pund in:Section332(4)(·I).efthe Communications Act of1934, as ~ended, 47 U.S.C. § 332(d)(O. WARN Act §
602(b)(1)(A). . '
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seek comment on quegtiong l'ertainina to all ofthes:e statutory requirements.5 We also seek comment
about how the issues discussed in the NPRM relate to the Commission's activities in connection with the
Emergency Alert System (BAS).6

~. ny startmg t1Js rulenmld.ng today, we take a significant step towards ixnpleDlenting one of our

highest priorities -- to ensure that all Americans have the capa~ility to receive timely and accurate alerts,
warnings and critical information regarding impending disasters and other emergencies irrespective:of
what communications technologies they use. As we have learned from recent disasters such as the
,southern California fires, the Virginia Tech shootings, and the 2005 hurricanes, such a capability is,
essential to enable Americans to take appropriate action to protect their families and themselves fro:p1loss
oflife or serious injury. This rulemaking represents our continued commitment to satisfy the mandate of
the Communications Act that the Commission promote the safety oflife and property through the use of
wire and radio communication.' , ,

4. This NPRM is the latest example ofour commitment to enhance the redundancy, rpliability
and security ofemergency alerts to the public by requiring that alerts be distributed over divers'e
communications platforms. Most recently, we expanded the BAS from its legacy in analog television and
radio to include participation by digital television broadcasters, digital cable television providers, di~tal
broadcast radio, Digital Audio Radio Service (DARS) and Direct Broadcast Satellite (DBS) systems.8 As
we noted in our 2005 EAS FurtherNotice ofProposedRulemaking, wireless services are becoming,equal
to television and radio as an avenue to reach the American public quickly and efficiently.9 As ofJune
2007, approximately 243 million Americans subscn'bed to wireless services.to Wireless service has.
progressed beyond voice communications and now provides subscribers with access to a wide range of
information critical to their personal and business affairs. In times ofemergency, Ainericans r~ly oJ). their <

mobile telephony service to receive and retrieve critical, time-sensitive information. A comprehensive
mobile alerting system would have the ability to reach people on the go in a short timeframe, even where
they do not have access to broadcast radio or television or other sources ofEAS. Providing critical alert
information in this respect will ultimately help avert danger and save lives.

n. BACKGROUND

5. On October 13, 2006, the President signed the Security and Accountability For Every Port
(SAFE Port) Act into ·!aw.u T~~e VI ofthe SAFE Port Act, the WARN Act, establishes a process for .
CMS providers to elect ta transmit eJP.ergency alerts to their subscribers. The WARN Act requires that

5.As disql1Ssed'~ B1'eliter detalI, inf!'a, the W~Act impose~ different deadlines on the rule.makings required by
sections fiO~.(a1, (b), and (c). We futCin~ to complete th~e rulemakings through one or more orders on or before the
Ji'elevant 4eadlliies. '

6 8ee, e.g., Revjewopl/he Emergen,cy$.lert System,' Independent Spanish Br.oadcastersAssociation, the Office of
tlomm1'nipati01,l, o/the.Unjted- Church ofClirtisl, Inc., and the Minority Media and Telecommunications Councit
P.etHionfpr!lmWE.dia,te Relieh EB Docket No. 04-296, Second Report and Order and FurtherNotice ofPioposed
Rulemaking, 22 .l:'CC·RcJ113275 (2007)(BAS SecondReport and Order andFurther Notice ofProposed
Rulemaking).

, See 47 U.S.C. § 151.

8.See :Review ofthe Emt!rgency Alert System, EB Docket No. 04-296, F4'stReport and Order and FurtherNotice of
<Proposed R.u1elIlllkin;, 20 FCC Rcd 18625 (2005) (EASFirst Report and Order andFurtherNotice) at 18626.,

9 See .8evi~ 'of;lhe Emergen'!l.A..lert System, EB Docket No. 04-296~ First Report and Order and Further Notice of
P~Q:Pli}se,d;Rule~JJtg~~~:w.C~R~U62~ (2QOS) (EAS First Report and Order and Further Notice) qt J8653.

~~ a;llu'1l!t\~ej~~0. . .~ti~9s &'~~te~etAssociation, Mid-Year 2007 Top-Line SurveyResults, available at
Ii :ILfiles.cfilMili; -, ~,gun;.' ·.Mid Y.ear ,2001. df,Oast viewed onDecemberl2, 2007).
.......... • - ~ '1'''- _ • ~ ...
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we engage in a series ofactivities to accomplish that goal. These requirements are listed beltiw, follbwed
by our activity to satisfy that tetluitement~ : :

'". • •• J ~.'
. I

• ByDecember 12, 2006 (60 days ofenactment)l we were required to establish an:
advisory committee to recommend system critical protocols and technical, :

recom.m.endations for the CMAS, and arrange for the Committee to hold its fust !
meeting.12 We formed the Com.m.ercial Mobile Service Alert Advisory Committee
(CMSAAC), which had its first meeting on this date.13 i

, ,
• By April 13, 2007 (180 days of enactment), we were required to determine whatl

constitutes ''remote communities effectively unserved by commercial mobile seryice [
] for the purpose ofenabling residents ofthose communities to receive emergenoy
alerts." This required determination relates to a programl4 under which NOAA may

, issue grants to provide for outdoor alerting technologies. We issued a DeclaratoUr
Ruling addressing this issue on Apri111, 2007.15 .' :

I

• ByOctober 12, 2007 (one year ofenactment), the CMSAAC was required to provide
system critical recommendations regarding technical requirements and protocols:for
the CMAS to the Commission.16 The CMSAAC submitted its report on this da~. The
CMSAAC recommendations are attached at Appendix B.17 '

• Within 180 days ofreceipt ofthe CMSAAC's recommen,dations, we must c'omplete a
proceeding to adopt technical standards, protocols, procedures and technical
requirements based on recommendations submitted by the CMSAAC, necessary 'to
enable commercial mobile service alerting capability for commercial mobile s~ce
providers.IS

• Within 90 days ofour adoption ofCMAS technical requirements, we must complete a
proceeding to require NCB and public broadcast station licensees and pen:ni,ttees to
install equipment to enable the distribution ofgeographically targeted alerts"by eMs

12 WARN Act, sections 603(a),r(d).

13 As required by the WARN Act, the CMSAAC consisted ofrepresentatives from state and local governments,
federally recognized 'Indian tribes, representatives ofthe communicationS industry, including both wireless service
p10viders and broadcasters, vendors and,manufacturers and national organizations representing people with special
njreds. The Committee also included other qualified stakeholders,such as representatives ofthe Federal Emergency
M~gement Agency (FEMA) and the National Oceanic & Atmaspheric, Administration (NOAA). See Notice ~f
AppoiiItinel1t,ofMembers to the Commercial MobUe Service Alert Advisory Committee; Agenda for December 12,
2006 Meeting, Public Notice, 21FCC Red 14175, DA 06-2474 (2006). ' ,

14 See WARN A9"t, section 60S.

ISm, tlJ,p Matter oflmpleIlU'Iitation ofa Grant Program for Remote Cammwiity Alert SysrelDS Pursuant tQ Section
60'5.c~~'oftlie Wiarnihg, :Alert; aDd Response Network (W.ARN) .Act, PS :DocketNo. 07-8, Declaratory Ruling, 22
~C~cd7214 (2007). ,

16 WARN Act, sootion'603(c).

'17.The CMSAAC held a total ofsix meetings during which it received progress reports from its internal working
glQUpS and.pr(lS~ntations fr.opl intlee8tt€l p..arties. On October 3, 2007, the Committee appro'Ved a set of
~~~f.'W~~~~Uo~lPl;~~~~tt~d\,.~1lJ:.onPctober.I.2,·a00701 In developingj~ rec9mmen~ations, the CMSAAC
:ct~lf~i0.e N~ij9p8J\~f:i~te pf" tandat~s an~TechJ;wlQ8Y (lItlST)·as req~~d by Section 603(g) oftthe W~
A~t. , . '

1BWA:RN'Act, s~ction 602(a).
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providers that have elected to transmit emergency alerts.

• Within 120 days ofour atlopiion ofCMAS technical requirements, we must complete
a proceeding that, among other things, establishes the process by which eMS
providers would elect to transmit emergency alerts to subscnoers.19 '

• Within two years after completion ofthe technical rulemaking, we must examine
whether CMS providers electing to transmit emergency alerts should continue to
permit therr subscribers the capability.to block such alerts and must submit a rep:ort
with its recommendations to Congress.20 '

m. DISCUSSION

A. WARN Act Section 602(a) - Technical Requirements

6. Section 602(a) ofthe WARN Act requires that the Commission adopt technical stap.darc;1s,
protocols, procedures, and other technical requirements based on the recommendations ofthe CMSAA,C
that will enable commercial mobile service alerting capability for CMS providers that voluntarily elect to
transmit emergency alerts. The CMSAAC has recently completed its report;1 and we seek comment
generally on all the recommendations contained therein. Accordingly, we seek comment on the technical
standards, protocols, procedures and other requirements that sho,old be adopted to facilitate the :
transmission ofemergency alerts by CMS providers.22 We ask whether these recommendations, if :
adopted, would satisfy the requirements ofthe WARNAct and our goal ofensuring a robust, reliable and
effective CMAS that could, in conjunction: with other alerting systems and technologies, be used to ,
transmit emergency alerts to all Americans" including those with special needs 'and those who do not
speak English. We seek comment on whether the CMSAAC recommendations present an effective
mechanism for alert originators at all levels ofgovernment to initiate emergency alerts and whether these
recommendations could be implement~d using a myriad ofcurrent and future technologies. Commenters .
should review all ofthe recc;>mmendations and comment, where appropriate, on the manner in whicll each
ofthe recommendations contr!1:mtes to an effective, unified system for the delivery ofalerts over I

commercial mobile systems Its envisioned by the WARN Act.23 We further seek comment on any .
alternatives to the CMSMC's recommendations. Comments that suggest alternatives to the CMSAAC's
nec?DlID:.eJ;l.datj.0ns should:addtess with sufficient detail how theirproposed alternative would promote an
effective CMAS as envdsioJ!ledby the.WARN Act. .

"",

• :. I '"
, , ·r

19Id:, seetioD."602(b)(1).

20 Id., section 602(b)(1)(E'.

21 Under the CMSAAC's prepesed end-to-end CMAS, a Federal government entity, the "AlertAggregator," ~ould
~ceive, ,ag~eg4te an~~auAtenpeate alerts originated ~y authorized alert initiators. Under this proposal, the Federal
gavemment en~J:y wauJQ al~p serve as ae. CIAlerl: Gateway" which would formulate alerts based on CMPS profiles
a1l[f then send ti(em toc~ pro:Vider "Gateways" across a secure interface. The CMS provider Gateway would send
the alerts ~o die,particIpating @MS~rovjcjers' infrastructure which, in tum, would send them to asubscriQer's mobile
device. The C¥SAC reco.m¢en~lJtions include proposed technical requirements for virtually every camponent ofa
CMAS, including proposed-gpvenJInent and' CMS provider elements, alerting requirements geo-targeting
requirements, and proposed standards for securityreliability and performance. .

~~'B~ cMSM,lS reo0~1'.Jl~.~tio~:afsectio:n 1.1.1.' .. .
l. .1\ .. .

23 CommeJiters ~~1ISl!ll1l.S·!the·~aslii of'thejr oomments-notonly the ~ecommendations, but also the record on which
~e J;eoo1iuneildl}.~Q.D!lr, ,\. ~.G .~~fhel\1id~o~e"cliiJ;ds,p£!he{CMS~C meetings and ~ymate~a1s submitted
to.: the CM~MC,as,pu ents. T1lese mlUerialS are available on tIie'CMSAAC web sde at
hJ!p:IIWMV.fec~goirl.p~BS16Jiil!aliC3(: .

-~ , ...
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, ,
7I The CMSAAC's recommendations are detailed and highly technical.in manyplaces. ~

noted above, we have attached the CMSAAC's recommendations at Appendix B to thisNP~. .
Accordingly, rather than summarize each ofthtte~_ttit\\tions inthis documen.t, we llIovid~ :
descriptions ofthem~or issues addressed by the CMSMC'07 recommendatioDs in ordor to faoilitate a
focused approach for public comm.ent. :

1. Available Transport Technologies

8. We seek comment on the availability oftecbnologies now and in the future for the .
transmission ofalerts over the CMAS. For example, to what extent do point-to-point and point-to- :
multipoint technologies provide viable solutions for a national CMAS?· In this regard, we note that,;the
CMSAAC raised concerns regarding the viability ofpoint-to-point solutions for a national alerting
system.24 We seek comment on these concerns. Specifically, can current generation point-to-point I

services such as short message service (SMS) be used to efficiently alert large populations ofp,eople
within a short time frame? What impact would wireless 3G networks have on the SMS model? !

9. Can poinHo-multipoint technologies such as cell broadcast provide a viable transport
solution for alerts transmitted over the CMAS? Ifcurrent cell broadcasting does not provide a viable
solution, what further development would be necessary to use cell broadcasting for theCMAS? .Are there
significant differences in how CDMA or GSM systems could employ cell broadcasting today and in:the
future? Are CUlTent mobile devices capable ofreceiving cell broadcast alerts?

10. We also seek comment, particularly from the BAS community, on whether a broadcast!
distribution model similar to that used to distribute BAS is consistent with the WARN Act arid the :
CMAS. Could radio data systems like the Radio Broadcast Data System (RBDS), which do not reqqire ,
significant service provider infrastructure, nonetheless meet our goals for efficient delivery ofalerts bver
the CMAS? What about emerging wireless broadcast technologies such as MediaFLO and DVB_H?25
Comments should include a discussion concerning the broad range ofdevices intended to utilize the:
CMAS and potential impact on the subscriber service experience. :

11. The CMAS as proposed by the CMSAAC likely will require a higher layerprotocol thaf
canies meta-data (admini~trative in!ormation) with the alert message, and can send authentication arid
authorization data to the alert's originator. We seek comment on whether this bigherlayer protocol is
necessary for the CI\4A~, We..A1sQ seek comment on.how point-to-point, point-to-multi point and
broadcast ID;.odels could cany1this information and provide the recommended authentication information.
We further seek comment on any alternative methods for transmitting this data.

2. Federal Government's Role

12. What should be the Federal Government's role, ifany, in managing the CMAS? The
CMS,AAC ~comp1ended that a Federal Government entity fulfill the roles of"Alt:rt Aggregatoi;" (i.e.,
receive;accumulaie ,!lDd authenticate ~lerts originated by authorized alert initiators using the Common

. Alert Protocol (cAP) 26 an,d·th~ "Alert Gateway" (i.e., fOl'n?-ulate an alert based on key fields in'the CAP
alert sent by the al~ct initiator aad transmit the alert to correspon<1itJg gateways operated by each CMS
provider). We seekcomment on these recemmen(1ations. Is it necessary and desirable for a Federal
g,?vemment entity to assUme these roles? Ifso, what Federal government entity wouldbe appropriate?

24, We.nC!t~ t1tflt.,the ~s.MC.recommended.~t these technologies not be considered as part ofthe~S. See
~SA.AC!'recommendations at section 5.2.
25 S~~ICMSAApr~c9-JWIle1!d\ltiGns~a~hl~ct!on '.2. MediaFLO and QVB.JI are teqhnologies developed to.n-ansmit
tc;leVisi9~ sig~,~::ath~"'!~ tot0rtabl~ devic~ such as cell pJtonfls and PDAs.
26.CAP is defined and discussed in detail inparagraph 14, infra. .

5
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,
Commenters suggesting that a Federal government entity othel: than the Commission should fulfill these
Io\es should also address how we could implement such arecommendation, taking into accounto~
,statutory authority andjurisdiction. We alsc!i'seek coIrihiciJ:l.t on whether a private sector entity could fulfill
these roles either independently or pursuant to delegated authorityby aFederal government entity (e.g.,
under a UMemorandum ofUnderstanding" (MoU) ammgement, similar to the one used by the JustiQe
Department regarding Amber Alerts). '

13. The CMSAAC also recommended that all alerts, whether national or local, would be funneled
through this aggregator. Is a centralized system best positioned to accomplish the goals ofthe'CMAS as
envisioned by the WARN Act? Would this IUD. the risk ofcreating a: single point offailure? Further, we
seek comment on the government alerting system capability to a) support the aggregation ofalerts from
emergency agencies down to county and municipalleve1s, b) distribute alerts to a c;liverse range of
potential alerting systems, and c) interact and de~~rmine the status ofsuch connected alerting systems.
What is the role ofstate emergency agencies in such a scheme? Should the aggregator concept be ,
expanded to include state and county emergency agencies, such as state and county emergency operations
centers (EOCs)? Could this be done in a manner that could track a state's role in any EAS activation?
What equipment or security issues might be involved in expanding the scope ofthe system? What criteria
should be established for determining the appropriateness ofconnecting an agency? What r\3sponsibilities,
should be attendant on connected agencies?

3. Use ofthe Common Alerting Protocol (CAP)

14. We seek comment on the CMSAAC's recommendation that the CMAS use CAP as the basic
alerting protocol from the alert initiator to the alert gateway.27 We also seek comment about the usel of
CAP as a general, system-wide CMAS interface.28 Is use ofCAP cUlTently practicable in the context of
CMAS? IfCAP use were mandated, how quickly could such use be introduced by all CMA$ :
participants? We note that we have specifically mandated use ofCAP recently in our BAS 'SecondReport
and Order, where we concluded that use ofCAP would provide specific benefits to the evolving EAS.2!1

As noted above, one ofthe key benefits ,ofCAP is that it ensures that diverse alert systems and'
technologies canparticipate within a conpnon, transparent framework. Would CAP as utilized in the
context ofCMAS promote similar transparency? To the extent that commenters believe that the use of
CAP as proposed would ngt be appropriate, they should discuss in detail any alternative protocols. '

4. Alert Formatting, Classes, and Content Issues

IS. We seek comment-on whether we should adopt a oharacter limit for alerts transmitted over
the CMAS. We note that the OMSAAC recommended that, at least initially, the technical limit,ofany
CMAS alert should be 90 characters oftext.30 Commenters shouldprovide detailed technical explanation

27 See CMSAAC recommendations at section 1.1.1.

28 CAP is an 0P!3n, interopemble stPndw:d, whose,standardized alert message format - based on the World Wide
Web Consortium's '("W3C's") Ex~ible Markup Language ("XML") - is a text-based format that (acilitates data
sharing across differenf distribution systems. The agreed-upon XML format ofCAP can be accepted by a wide
variety ofdevices or systems, and the format also permits links to voice, audio or data files, images" and multilingual
translations 'ofthe alert, and td links providing further information. The CAP standard specifies what fields an alert
message can contain and,what information can be included in the particular fields. A CAP alert can provide various
fields, including message type, scope, incident, event information, event certainty, sender, geographic scope, and the
time when an alert becomes effective and expires. CAP also facilitates interoperabilitybetween devices, 'an attribute
!3SsenPal to estabUsbing a CMAS that can opemte over multiple service platforms. See generally, BAS Second
Report,and Order.

29 St!e BASgecon'dReporland'Orapr'andFurtherNotice a/ProposedRulemaking, 22 FCC Rcd at 13288' (noting
that CAP is llllUJdated only in the e;vent it is adoptedby the Federa!-EmergencyManagement Agency (FEMA).)

30 See CMSAAf reco~endations at section 1.1.1.

6
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in support oftheir positions and explain the relationship between ''payload'' and "displayabl~ message
size" as referen.ced inthe CMSMC'stecomm.~n.datio1).S~~~: : !

I

~6. We also seek commenton whether and to what extent emer~ency alerts should ~e clil~ained,
We specH'l.ca11y seek comment on the CMSAAC's recoxmnendation that there be three classes of 1

Commercial Mobile Alerts: Presidential-level, Imminent threat to life and property; and Child Abdubtion
Emergency or ".AM:aER Alert" Service.32 For example, the CMSAAC recommended that the term :
''Imminent threat to life and property" be defined as "alerts where the CAP severity equals Extreme or
Severe, CAP urgency is Immediate or Expected, and CAP certainty is Observed or Likely." Is this !

proposed definition sufficient to set a proper threshold for the class ofalerts that should be tranSmitted
using the CMAS? We solicit examples ofevents meeting these criteria. Further, we seek comment bn
whether the choice of"imminent" represents a correct threshold? Does "imminent" apply to an typ~s of
threats, such as weather for example? Also, we note that CMS providers already support the transmission
ofAmber alerts to mobile devices using SMS technology. What is the added value ofalso iD.cluding
Amber Alerts in CMAS? What are the potential negatives if ''too many" alerts are generated? What
balance ofalerts should be sought, and what factors should be considered in seeking such a balance~

17. We also seek comment on the content ofCMAS alerts, including the CMSAAC~s :
re.commendation that all service providers support, at minimum, a capability for a text based'common
alerting message format support across multiple service platform technologies.33 ':

18. The CMSMC also recommended that the elements ofa Commercial Mobile Alert Message
(CMAM) should be (1) event type or category, (2) area affected, (3) recommended action, (4) eXp~tion
time with time zone, and (4) sending agency.34 We seek comment on these choices. Are they consistent
with accepted industrypractices for emergency alerts? Are they consistent with the evolving concept of
CAP-formatted messages? The CMSAAC anticipated that the elements ofa GMA would evolVe as i

eJWerience is gainedby alert initiators. We seek comment on this assumption. How might CMAM I
elements evolve over time? :

19. The CMSAAC also recommended a method for the automatic generation ofalert ~xt b~
extracting information from CAP fields, SAME codes and free-form text, but proposed that the:CMAs
allow the generation offree text inAmber Alerts and Presidential alerts.35 . We seek comment'on this
lie'oo~endatibn ..·We al·so seek comment on whether Presidential and Amber alerts can be structured to
us.e automatic text.

20. We also seek comment on the CMSMC's recommended set ofstandardized alerting
messages. Should the alert message mcillde telephone nU19bers, URLs or other response and contact
i$.formation in certain Commercial mobile alerts'P6 Is there public safety value to the inclusion ofsuch
itJformation in a Commercial mobile alert? What, ifany, would be the impact on the network? 'Inprior
emergencies, mobile~c increased to the point ofnetwork congestion. What would ~e the impact' on

31 See id. at section 1.1.5.

32 See id. at section 5.1.

33 See id. atsectien 5.1.

34 'See id. at secti<5n 5.3.1.

35 See id..at secUbn 5.3.2.

36 We41Qte'there,was considdrable'discussion of,this jssue during::tl1e October 3 CMSAAC meeting. See Transcript
efOctober-3,.2liJ07'.Me_~t{n.$, ..atpp.i121.133, available.lJt.hl$p:l/www.fcc.gov/pshs/omsaac/cmsaac-me~tings.htm1
~last 14i!3w.c;;d Deaemher l~, 20(7). '..

, ~
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network congestion if subscribers were directed to aspecific number (such as a"311" number 'inNew
York City) orVRL? . . . :

5. Geosrapbicallf Tarseted ComDler~iRIMobilo Alort&

21. We seek comment on what level ofprecision we should require for the geographical taJ:geting
{geo-targeting) ofCMAS alerts. In section 5.4 ofits recommendations, the CMSAAC acknowledged
"that it is the goal ofthe CMAS for CMSPs to be able to deliver geo-targeted alerts to the area specified
.by the Alert Initiator.,,37 However, the CMSAAC recommended that, due to current limited capabilities
.on the part ofCMS providers, "an alert that is specified by a geocode, circl~ or polygon ... will be
transmitted to an area not larger than the CMSP's approximation ofcoverage for the county or counties
with which that geocode, circle or polygon intersects.,,38 We seek comment on this recommendation,
including the assertion that technical limitations cUITently preclude dynamic geo-targeting at a ,level'more
granular than the county.3!J . ':

22. The CMSAAC recognized that a "CMS provider may·elect to target smaller areas" and
recommended "that certain urban areas' with populations exceeding 1,000,000 inhabitants or with other
specialized alerting needs be identified for priority consideration regarding implementation ofmore:
precise geo-targeting.''''o The CMSAAC recommended that a process be initiated by the Alert Gateway
operator and the CMS providers to identifY such priority locations by August, 2008, and recognized! "the
desire to move forward with this process on a small n~ber'of areas with particularly urgent alertin~
needs as soon as possible.''''l We seek comment on these and the o$er recommendations raised in section
5.4 ofthe CMSAAC's recommendations. .

6. CMAS for Individuals with Disabilities and the Elderly

23. We seek comment on what, ifany, technical or accessibility requirements we should adopt to
ensure that commercial mobile a,lerts can be received by people with disabilities and the elderly.42 the

37 CMSAAC recommendations at section 5.4.

38 [do at section 5.4.1.

39 See id. at section5,4 ~~ITbe Clv.(SAAC~tluther recognizes· that CMSPs currentlyhave ~ted capability to deliver
geo-targeted.al~.J'). S~e...qI8o PIie,entation ofBrianDaly, Leader ofCM8AAC's Communications Technology
Greup, CMSAAC TraDsGript afS'(lptember 19, 2007 Meeting atpp 28 (''It's really the issue with dynamically
matching to RP coverage·m:eas because ifyou take a map and draw apolygon or a circle, it's challenging to figure
eutwhat cell sites are ~ove1iipg the area within~~ circle or polygon on a real-time basis, and that's where th~

ohallenge comes in.•.•The technology needs to be evaluated to see 'What can be done inorder to get down to those
geographiQ,areas."). '.. ,
40 CMSt\4C '1'~0mtJ!.~ndl;ltie)lS at-section 5.4.1.a. We note that dupng a conference call on the topic ofgeo
tptgeting Subsequent tO'the September 19, 2007 CMSAAC meeting, the City ofNew York's representative
exPressed concem about county-based geo-targeting, particularly as it relates to the City ofNew Yorl,t's need to
receive alerts at'8 more granular level.

41 CMSAAC recommendation at section 5.4.1.a.

42 See SAFE Port Act, 120 Stat. 1936-43, WARNAct § 603(a}. Beyond the WARN Act, there are numerous
F~deral statutes and policies directed toward achieving accessibility for persons with disabilities. See, e.g" .
Americans WithDisabilities Actof1990 (ADA), Pub. 1. No. 101-336, 10~ Stat. 327, § 401 (1990) (Title nofADA
requires accessibility to' ~tQte and l.!Jcal govel1l1J1.entprograms and comm:(inications); The Rehabili~tion ~ct of1973,
Bub. L. No. 93..J.12' 8 a94 .129 US,C. § 794, as amended (section 504 ofthe Rehabilitation Act requires
accessibility rift'jje _- 'v.aimne1.t pro1WJJIlS); 47 U.S.C. § 255 (Comm.~cations Act accessibility;requirements
~~J.' teleGa~uiPcall.btrfl;~e.f1i.llC?,S,.~a eqw,pinentwh~re readily achiey~ple); Exec. Order No. 13,347, 69 Fed. Reg.
4)1:,5,1~ (July,22~ ~O@~!'~tU~1isJW:1g ,polia!~·t/:) :,,~pr'e"that theFede~.Government appropriatelysupports safety
t!jJ.d·'security fdr indiw.au.~s!Wi1lI~abilifi¢s in ~ituations,involving disasters, and thatFederal GoveI$lent agencies

,ci)lDsiderthe'Uliique:needs of;~mpl~yees mth disabilities, and other individuals with disabilities served by such
. (continued....)
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CMSAAC submittedrecommendations addressing the needs ofusers, including individuals with i
disabilities andthe elderly, andwe seek comm~n.t o~.thes~ tecommendation.s.43 Among the maio! ~
recommendations by the CMSAAC is aproposi11 ihlit tM CMAS support acommon audio attentionlsignal
and a common vibrating cadence to be used solely for CMAS alerts. We seek comment on this ,
recommendation. Does the CMAS need to require, these attention signals for all users?<U Further, th~
CMSAAq recommended that the alert initiator use clear and simple language whenever possible, with
minimal use ofabbreviations and that the mobile device be able to provide an easy way to allow the, user
to recall the message for review. We seek comment on these recommendations and other issues that
parties wi~h to raise concerning users with special needs. The CMSAAC also recommended that legacy
mobile devices not be required to support eMAS, notwithstanding that much ofthe special1;le~ds services
will depend on features in the mobile device. We seek comment on this rec9mmendation. Is there ~ way,
perhaps through software upgrades, for present mobile devices to support CMAS? Could, and, ifso !
should, upgrades be performed over the air? ' :

7. Transmission of CMAS Alerts in Languages Other than EngUsh

24. We seek comment on the technical feasibility of.providing commercial mobile ~erts in ~
languages in addition to English. The CMSAAC suggested that there may be fundamental technicaf
challenges to implementing parallel alerts in languages in addition to English. We seek comment o~ this
view. We recognize the significant public safety interest in delivering alerts to speakers oflanguag~s

other than English and strongly affirmed this prinoiple in our May2007 BAS Second Report and Order.4S

CMSAAC also asserted that multilingual (and geo~targeted) alerting would raise latency (alert delay)
concems.46 How would requirements for multi~language alerts affect the generation and distri1:iutio~ of
messages on a local, state and national level? . I

B. WARN Act Section 602(b) • CMAS Election Rulemaking
I

25. Section 602(b) concerns commercial mobile service licensees' election to transmit or n~t
transmit emergency alerts to subscribers. It requires the Commission to establish procedures by which a
CMS provider will notifynew and existing subscribers ofits election and inform the Commission ofits
election and the method ofits transmittal ofalerts, and to establish procedures for a CMS provider tQ
withdraw its election and afford existing subscribers to discontinue service upon notification ofthat;
withdrawal. :

1. Notice at Point ofSale

26. Under Section 602(b)(J), "within 120 days after the date on whioh [the Commission] adopts
relevant tecludcal standards and othe.rtechnical requirements pursuant to subsection (a), the Commission
shaU cemplete apl'ocee~g to allow any licensee providing commercial mobile service totr~t
~.mer,gency al.~rts to subscribers to, or users of, the commercial mobile service provided by such'licensee."

(...continued from previous page) ,
a~encies, State, local, and-tribal governments, and private organizations, in emergencypreparedness planning);
Exec.•OrderNtt.,.13,4Q7~ 71 Fed.,Reg. 36j 975 (June 26, 2006) (direptjng the Secretary ofHomeland Security to
include in the public alert and waD)ing sy,stem the capability to alert and warn all Americans, inclu~g those with
disabilities and'those withaut an understanding ofthe English language). '

43 See, e:g., CMSAAC rectimmen\Jations at sections 5.5.2.1, 5.5.2.3.

:;"See Federal EmergencyManagement Agency (FEMA), AccommoqatingIndividuals with Disabilities in the
~!~.r.iJ~isiQ'n ofDj$ast~r. Md$8, 9are, 'PIousing" andHuman Services, Rc!fei'ence, Guide, at
litto:lfWw\y.fema.g0v/oer/teferencel. .

4~ S~~.)M.8-Sec~~dR;;~rt-and Order andFurtherNotice ofPr{)Pos~d RUlemaki~g, 22 FCC Rcd 13275, 1,3306;

~6 S-eeCMSAAC recommendations at section 1.1.8.. .
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ihe Commission shan \'require any eMS licenseeproviding commercial mobile service that elects. lin
wbole or in part, under paragr~ph (2) [Election] not ~o' transmit emergency alerts to provide clear anCi
conspicuous notice at the point of sale ofan'! dfJVlee~ with which its comfnercial mobile service is ;
included, that it will not transmit such alerts via the service it provides for the devi~e"l'l7

27. CMsAAc recommended that CMS providers should have the discretion to determine h~w to
provide this notice. Thus, as an initial matter, we seek comment on this recommendation. Alternatively,
should we specify the methods by.which a service provider should notify prospective and existing ,
Sllbscribers that it bas elected not to offer emetgency alerts? The Commission has established proc~dures
in other proceedings Gonceming the provision.ofnotice to ~bscribers and the display ofinformation in a
service provider's places ofbusiness.48 For purposes ofthis proceeding, we also would define any point
ofsale as any means - retail, telephone, or Internet-based - by which a service provider'facilitates and
promotes its services for sale to the public. We include third party, separatl~ly branded resellers as ,
meeting the criteria for a point ofsale. We seek comment on this choice.49 Are there others 'that should
be included? ;

28. In these commercial environments, what constitutes clear and conspicuous notice at the point
ofsale? Does a general notice in the form ofa statementattesting to the election not to provide
emergency alerts satisfy the statutOf}' requirement? Does the language ofthe statute require the posting of
a general notice in clear view ofsubscribers in the service provider's stores, kiosks, third party ,reselier
locations, web site (proprietary or third party), and any other venue through which the service provider's
devices and services are marketed or sold? What form would that general notice take; for example, I

should service providers include a placard ofa particular size at the point ofsale? Is notification in the
service provider's service subscription terms and conditions sufficient notice to subscribers? Does the
clear and conspicuous standard require that each device sold by the service provider include 3: notice that

, emergency alerts are not included as a feature ofthe device or the service provider's service? Does a
service provider meet the condition ofclear and conspicuous notification ifit requires subscribers to: read
and indicate an understanding that the service provider does not offer emergency alerts? Th~ CMSAAC
has draftedre0o~ended text by which CMS providers may indicate that they will not be electing to
participate in the CMAS.5D We seek comment on this text. Does it satisfy the statute? I. :

29. 1lh,e CMSAAC suggested that, because the WARN Act does not require any disclosure for a
eMS providell''tllatp8rtfeip.ates,m the CMAS, no disclosure is required. We seek comment on this
cfssertion. Ifa CMS provider oiJIy off~rs CMAS within part ofits territory or only on certainmobile,
devioes, where and how should1he disclosure obligations apply?

2. Notifications to Existing Subscribers
:, I

30. With respect to existing subscribers, under section 602(b)(1)(C), the Commission shall '
"reqUire any licensee'previding,oonuneroial mobile service that elects under paragraph (2) not t~ transmit

47W~ Act, section602(b)(1)(B).

4' Si!e] e.g., 47 ,C.FoR. § '69.1:1 (reqpirlng any domestic service provider that seeks to discontinue, reduce gr impair
service ,to :1loti:1;t.a11,aff'e"lilttld.BuDsotibers ofthe planned discontinuance, reduction, or impairment ofservice,
including anoti!'.e in writing to each affected subscn'ber with FCC mllDdated text); 47 C.F.R. § 63.90 (requiring a
sqiYice providepdiscontiiluing service to post a public notice of20 inches by24 inches in a conspicuous place and
containing all pertinent infQImation related to the discontinuance).

49 We note that'the~CoDJJillssion hl!,s:l!.xtended,ceFfain obligations to reseUers. For example, the Commission requires
re~,::U~s ~fcoDiin~rQJ~l mebii~ seJ$1ices·to,eDS~~ ~t aU mobile de"!ces or 0!her devices offen:d to th~ir .subscribers
for VOIce qommUnications are oap~p-le oftranslDltting enhanced 911 information to the appropnate PSAP,' See 47
'tF.~ §,20.18~fn). : ~

,1~SeEUcMSAAC rt:e.omme:l1dations at section 3.4.J~ .", • ~ . "'..,
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emergency alerts to notify its existing subscn'bers ofits election."S! Should CMS providers be grant~d the
discretion to determine how to provide notice ofnon-election? Ifnot, we seek comment onhow such
notification shouldbe made, including the meth6ds anA durntion of aserviceprovider's notification:to
existing subscribers ofits election. Commercial mobile service providers regtJlarly CODJ,JQ\UJ.iQ~to ~omoe

and. equipment offers and upgrades to ~xisting subscribers through direct mailings and through, I

notification on paper bills. Do existing marketing and billing practices allow service providers.to m~et
the requirement to notify existing subscribers ofthe service provider's election? Are these types of:
existing communication methods sufficient to reach the service provider's entire existing subscriber'base?
Commenters should take into account the fact that some service providers are offering their subscribers
electronic billing and do not send a paper bill, and some service providers have opt-out programs I

allowing their subscribers to decline receiving any direct mailings from the service provider. ShoulC;!
service providers be required to notify existing subscribers by sending them a separate notice ofa change
in the terms and conditions oftheir service?52 How should service providers n()tify pre-paid'customers?
Should service providers demonstrate to the Commission that they have met this requirement and, ifso,
how should they do SO?53 Should service providers be required to maintain a record ofsubscribers who
have acknowledged receipt ofthe service provider's notification? '

I
!.

Related Filings and Other Requirements3. I

I
31. Sections 602(b)(2)(A), (B), (D) and (E) establish certain requirements for service providers

electing to provide ornot to provide emergency alerts to subscribers. As specified in the timelines of the
WARN Act, the election process must be complete in September2008. In several instances,' the statute
req,uires service providers to submit notifications to the Commission indicating its election, non-eleC:tion,
or its withdrawal from providing emergency alerts. Section,602(b)(2)(A) requires that, "within 30 days
after the Commission issues its order under [section 602(b)], each licensee providing commercial mobile
service shall file an election with the Commission with respect to whether or not it intends to transmit
emergency alerts.,,54 Similarly, under section 602(b)(2)(B), a service provider that elects to t!ransmit

l

emergency alerts must "notify the Commission ofits ele-ction" and "agree to transmit such alerts ina
manner consistent with the technical standards, protocols, procedures, and other technical requiremepts
implemented by the Commission."ss Further, section 602(b)(2)(D) requires the Commission to'establish
procedures relating to withdrawal ofan election and the filing oflate election notices with the :
Commission.56 Under section602(b)(2)(D)(i), ''the Commission shall establish aprocedure for.a
commercial mobile 'Service licensee that has elected to transmit emergency alerts to withdraw its election
withoutre~atory penalty or forfeiture upon advance written notification ofthe withdrawal to its affected
subscribers."5'1 Finally, sectio~602(b)(2)(D)(ii) requires "the Commission to establish a procedure for a
'commercial mobile service licensee to elect to transmit emergency alerts at a date later than provided in

51 WARN Act, section;602(b)(1)(C). ,

52 For example, the Commission requireS interconnectedVolP service providers to advise every subscriber, both
neW' and-existing, prEl1l1in$lntly anC( fu plain laJiguage, ofthe circumstances under which E911 service may not be
available through thci'intereonnected VolP service ormay be in some way limited by comparison to traditional E911
service. See 47 C.F.R. § 9.5'(e)(I). .

53 See, e.g., 47 C.F.R. § 9.5(e)(2) (requiring interconnected VoIP service providers to obtain and keep a r~cord of
affirmative acknowledgment by every subscriber, bothnew and exis~g, ofhaving received and underst~od the
advisory on the.limitations and availability ofE911 service over VoIP platforms). '

54 WARNAct, section 602(b)(2)(A).

5~Id, section 69-2(b)(2)(B)(i-ii).

s61d., section 602(b)(2)(D).

57Id., section 602(b)(2)(D)(i).
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subparagtaph (A)."SB The CMSAAC llIoposed atimel\ne for electionbased onits intttpIctat\on 01 the\
WARN Act.s9 We seek comment on this interpretation and timeline. Commenters with a different:
interpretation should provide detailed altemauves. .. '. I • ,

~~. WIlli respect to a11 these fillng requirements, we request CODlJ:Dent on the most efficient:
method for accepting, monitoring, and maintaining service provider election and withdrawal iqformation.
We anticipate that this information will be ofinterest to the public and will serve to aid consumers fu their
decision regarding which service provider canbest meet their expectations for delivering emergency
alerts. Should the Commission require electronic filing ofthe submission? With respect to the initial
filing by the service provider ofits intention to provide or not to provide emergency alerts, what should
the CMS provider provide in its report to the Commission ifit indicates its intention to provide .
!3mergency alerts? For example, we seek comment on the CMSAAC's recommendations that, at a
minimum, a CMS provider explicitly commits to support the development and deployment oftechnology
for the following: the "C" reference point, the CMS provider Gateway, the CMS provider infrastructure,
and the mobile device with CMAS functionality. The CMSAAC also suggests that the required
technology maynot be inplace for some time. Accordingly, should electing CMS providers be able to
specify when they will be.able to offer mobile alerting?

33. With respect to notification that the service provider elects to provide emergency alerts, we
seek comment on the mannerby which service providers shall notify the Commission and attest to their
adoption ofthe Commission's standards, protocols, procedures and other technical requirements. Should
the Commission require electronic filing ofthe submission? What 'should the CMS provider submit,in its
report to the Commission ifit indicates its intention to provide emergency alerts?60 ~

34. The statute allows service providers to withdraw from their election to provide emergen~y
alerts, upon notification to the Commission and to subscnoers. We seek comment on the proper
mechanism for service providers to file this withdrawal with the Commission. We contemplate two
scenarios: first, the service provider has elected to provide emergency alerts, but does not build the I

infrastructure, or second, the service provider elects to provide emergency alerts, does so to all or some
p0rtion ofits coverage area, but then chooses to no longer provide alerts and elects,to discontinue the
service. With respect to the second scenario, how much advance service provider notification to
subscribers should the Commission require prior to the service provider's withdrawal ofthe sery;.ce?
What methods should service.providers use to notify all existing subscribers at the service provider's
v:8rious points ofsale? 'Should the Commiss~on impese the same set ofrequirements considered under
section 602(b).(1)(C) regarcling.notification to existing subscnoers and potential subscribers that a service
providerhas elected not to pro\dde emergency alerts? Were the Commissionto allow some cost recovery
~echanism, 61 what changes in that process should be required when a service provider ceases to provide
em~rgency alerts? Should service providers be required to demonstrate or certify that they are no longer
passing through costs to implement emergency alerts to subscribers'162

35. Section 602~)(2)(D)(iii) requires the Commission to establish aprocedure ''under which a
8ubscriqer may teoninate a subscription to service provided by a commercial mobile service licensee that
withdraws its election without penalty or early terminationfee.,,63 We seek comment on the prdc,edures

S8 Id., section 602(b)(2)(D)(ii).

59 See,CMSAAC recommend~tions at·section 12.2.

60 See, e.g., 47 C.F.R § 9.5(e)(4) (requiring all interconnected VolP providers to submit a letter to the Commission
detailing their compliance WithE9l1regulations). . . :

61 See infra, 'If 38.

62 See infra, 'If 39.

sWARNAct, seotion602(q)(2)@)(iii).
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necessary to allow a subscriber to terminate service upon a service provider's withdrawal ofits ~lecti:on to
provide emergency alerts. In what manner should s-qbscribers and potential subscribers be informed of
their right to discontinue service? Is notification itl'tl\~ -t6tih~ and conditions of service sufficient to :
apprise subscribers oftheirright to discontinue service without penaltyor termiDation fee? Should the
Commissionprescribe a specific procedure for subscribers or should service providers submit to the,
Commission a description oftheir procedure for informing subscribers oftheir right to tennibat~ serVice?
What should such procedures be? I

, I
36. Section 602(b)(2)(E) states that "any commercial mobile service licensee electing to tnuismit

emergency alerts may offer subscribers the capability ofpreventing the subscriber's device from I

receiving such alerts, or classes ofsuch alerts, other than an alert issued by the President.,,64 The
CMSAAC recommended that the CMS providers should offer their subscribers a simple opt-out I

process.6S With the exception ofpresidential messages; which are always transmitted, the CMSAAC
recommended that the process should allow the choice to opt out of"all messages," "all severe :
messages," and AMBER Alerts.66 The CMSAAC suggested that, because ofdifferences in the way CMS
providers and device manufacturers provision their menus and user interfaces, CMS providers and device
manufacturers shouldhave flexibility on how to present the opt-out choices to subscribers. We' seek:
comment on the recommendations ofthe CMSAAC with respect to three choices ofmessage types that a
subscriber should be allowed to choose 'to opt out ofreceiving. We also seek comment on the CMS4,AC
recommendation that CMS providers and device manufacturers should have flexibility or whether th~
Commission should establish baseline criteria for infonning subscribers ofthis capability and ifany:
uniform standards for conveying that information to subscribers is required. We understand that current
and future devices have different user interfaces and menu structures for enabling and disabling devipe
features. To what extent is a uniform. methodology for disabling this feature necessary? Are there ~ore
classes ofalerts that should be considered? .

:
37. Section 602(b)(2)(E) also provides that the Commission shall, within two years 6fthe !.

adoption ofthe technical requirements, "examine the issue ofwhether a [CMS provider] should continue
to be permitted to offer its subscribers an opt-out capability.,,67 We seek comment on the appropriate
mechanism for doing so. Further, we seek comment on whether the Commission can expand the scope of
this inquiry to other questions concerning the development ofthe CMAS. We note that the CMSAAC
recommended this result because the CMAS is a new and untested system and will need periodic ~eview

as.it is deployed.68 We seek comment on this recommendation. . ,

38. Section 602(b)(2)(C) states "[a] commercial mobile service licensee that elects to~t
emergeBcy alerts maynot impose a separate 'or additional charge for such transmission or capability.,,69

~!" '
~ld., section 602(b)(2)(E).

liS See CMSMe Recommendations at seotion 5.5.3.

61i [d. Under the CMSAAC's recommendatio~ when the subscriber chooses to opt out of"all messages," only'
'tpresidential" messages will be received. ld. at p 57, n.13. When the subscriber chooses to opt out ofCla~i severe
messages," only lCextreme messages, AMBER Alerts and presideJJ,tial messages will still be received." ld. atp. 57,
n.14,'· "ExtremCJ" ml?l'sages cdrrespbnd to events ofnear-catastrophic l'roportions. See Transcript ofJuly'18, 2007
A:!eeting, at pp. 37-3~, avaiIa'&le at'http://wWw.fcc.gov/pshs/c.msaac/c~saae-mee'tings:btml (last viewed December
12:, 2(07). Indeveloping tbp.Jieco~~tion-, the Commi,ttee believed that it was important that subscribers who
opt out of"severe" alerts shauld slID be'ttble to receiv'e these "extreme" alerts. See id.at p. 38. Finally, when the
!!U-bs~Jiibell ollo0.!l~ to optouhf~..ERalerts, all alerts,aside from AMBER alerts will still be received: ld. atp.
57,n.15.

6~WA:RNAct, section"6o'2(b)(2)(E)., ." ~. . ...
~8 See cMsAAC'recommendations',at seo.tion S.

"':0" I • I

~~~,J\:ct, !lection 60!Z(b)(2)(~.
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Does t~s provision completely pIeclude a particillat\ng service llIQvideI's ability to tecovet;cos\s ;
associated with the provision ofalerts?'o What about CMAS-related services and technologies that are
not used to deliver CMAS? Should the section's.ref~rence to ''transmission or capability" be r¢ad
narrowly? For example, much ofthe alert tettiiioiowWlll teside~ the subscri1;Jet~ mQ~i1~ d~Yi~~, 'Can
the l!M~ providers recover CMAS-related developm.ental costs from. the subscriber through'mobile'

device charges based on a determination that mobile devices lie outside the ''transmission or capabiiity"
. language ofthe section?

C. WARN Act Section 602(c) - Digital Television Transmission Towers '
Retransmission Capability Rulemaking

39. Section 602(c) ofthe WARN Act requites that within 90 days ofadoption ofthe technical
requiIements, we must complete a proceeding to requite NCB and public broadcast station lice~sees ~d

permittees to install equipment and technologies on, or as part of, any broadcast television digital signal
transmitf!er to enable the distribution ofgeographically targeted alerts by CMS providers that have elected
to transmit emergency alerts. We seek comment on this requirement. Specifically, we seek comment on
whether the system described in this section is identical to the "Dataeasting" system71 that the Association
ofPublic Television Stations (APTS) and FEMA are deploying as the backbone ofthe Digital Emergency
Alert Sy.stem (DEAS)? Ifso, would it be consistent with the WARN Act simply to implement the DEAS
in a manner that complies with section 602(c) ofthe WARN Act? '

. 40. How will this DTV-based system interface with the CMAS? How will this requiremeni
regarding the geo-targeting ofCMAMs fits into centrally administered CMAS as envisioned by the:
CMSAAC. How would the DTV-based system implement the message formats defined by the "COO
interface? We also seek comment on the scope ofthis section. Although the caption ofsection,602(c)
refers to digital television transmissions, it mandates that the Commission impose any equipment
requirements to ij.censees and permittees ofNCH and public broadcast stations as those terms are defined
under Section 397(6) ofthe Communications Act. That provision references both radio and television
broadcast stations. We s.eek comment on this definition as it relates to section 602(c) ofthe WARN Act.
Is it a fair readingpfthe language to conclude that this section applies only to licensees and permittees of
NCE and public broadcast television stations?

D. WARN Act Section 602(f) - Testing

41. Se,etion,602(t) ofth.e WARN Act provides that the Commission shall "require by regulation
teohnip.al testiJ;lg:.tQr ~i?~ercip.l mobile servi~e providers that elect to transmit emergency alerts and for
~e devices and. equip~ent u.se4 by suohproviders for transmitting such alerts." We seek comment on
what type oftesting"egjm'~ ·the-Commission shouldrequire. We note that the Cl\:ISAAC proposed that in
order to aSSUJie thefreliabiIity and perfermance ofthis new system, certainprocedures for logging CMAS
aierts at the Al~'Gateway aqdfor testing the system at the Alert Gateway and on and end-to-end ba~is
Showd be implemented?2 We seek comment on these proposedprocedures. Do they satisfy the

70~~.neite·ihaM~i th.p'CMSAiC'!l discussioo.'of.1his issue, some members stated that it was anticipated that
mo~~fe''devic~jnayi.tiQur,ad~jlipn~l develQpment and costs which could be passed on,to the subscriber. See .
CM~Mbl' T~crip.t afOotab..er:3; 2007 Meeting, atpp. 33- 62, available at
h1.fu;JlwwW.fco.~ov/.pshs/eiWl~ac/efnsaac-meeting~.htm1Qast viewed December 12, 2007).

7~ Datacasting is a one'-way,bl'Oad~ast service wherfl data is,enooded and transmitted over-the-air within a'public
t~lev.isio~ sq.,tion's '~jgital 'iligna1. 'Dbe trluJ$riliss.~,~n is then decoded by an inexpensive receiver. Through ,
~J~casting, digital puhlic 'U,levi~,i6),l sla.tilillls cari~wirelessly distribute streamed video and data files to computers and
99pi~uteJ: ne~QFks-:- ~t1;t<.a. oa.1?a~.ir eq~ to thirteenT-1 dat:t lines. .D.e.!!nition ofDatacasting, The Association of
Rpblic'·'IelevlSl!iS.n $tlltions/(~:r.S)Jl:hftp:/1www.apts.orglPTVlssues/digltalTV/datacasting.cfin. .'

I • " •

72 See CMSAAC rec'c:iminenail.tioDs atsection9.5•
" '.~. '..
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xeq,u\rem.en.ts of section 60'2(f) o"ftb.~WAl\N A.~t1 Wepart\\,}u\atly seek c.omment onwnether fuerel
should be some fonn oftesting ofthe CMAS that sepds tes~!Jlessages to themobile device and the !
subscriber.73 Do the BAS testing rules offer l tlidtlel:rut' sil£lh tests? In those rules, internal systemstest
are combined with tests that are heard (or in some cases seen) bythe pllbliQ•. SbQ\11d ~om; 6imilar form of
test that alerts the public be required in the CMAS? Should the testing process be invisible to the
subscriber or should all subscribers participate in certain tests?' If testing involves subscribers, how
should subscribers be made aware ofsuch tests?

E. Overall Relationship of CMAS to EAS and Development ofa National,Alert
System by FEMA '

42. As noted earlier, the Commission originally intended to consider in its rulemaking in EB
Docket No. 04-296 whetherwireless mobile service providers should be iticluded in the EAS.74

I

Notwithstanding various operational differences between the BAS and those requirements mandatecJ; by
the WARN Act (chiefly, the voluntary participation model ofthe latter), both alert systems will.provide
important emergency information to American citizens. As such, both systems would seem to qualify for
inclusion in the "national alert system," to be developed and coordinated by FEMA, as envisaged bY:
President Bush's·June 2006 Executive Order.75 We seek comment about how the CMSAAC's prop6sals
for a CMAS relate to the directives contained in that Executive Order. We also seek comment lilbout the
overall compatibility ofthe CMAS With the BAS (i.e., in addition to the specific questions that have been
raised earlier,in this NPRM). Should we mandate such compatibility? What steps would we need to, take
to ensure such compatibility? As related above, the CMSAAC has proposed use ofCAP1.1 as the: .
standard CMAS alert interface, and the Commission has mandated that CAPl.l shall also be the standard .
interface for the evolving BAS (ifit is adopted by FEMA). Would adoption and incorpomtion ~fC¥l.1
per the CMAS in and ofitselfensure that it's compatible with a CAP-formatted BAS alert delivery
system? !fnot, what modifications to the CMSAAC's proposals would be necessary to ensure such:
compatibility with the future National Alert System required under EO 13407? Finally, we also seek
comment on what additional statutory authority, independent ofthe WARN Act, we have to implement a '
~obile alerting system. :

IV. PROCEDURAL MATTERS

, .: • 43. Oemments and Reply Comments. Pursuant to sestions 1.415· and 1.419 ofthe Cbmmission's
-llUles, 41 C.P.R. §§ 1AiS, ·1.4~;9, intere~ed p.arties may file coJilments and reply comments on orbefore
1he dates indioated on the first page oltbis document. All filings should refer to PSHSB Dooket No. 07
287. Comm~tsPJaybe filed u'Sirig: ;(1) the ComnnssioJi.'s "E.1ectJ:onic COlDIIlent Filing System (ECFS),
(~)·the Feder,al GQy~r.dfuenrs Ci';R1iI~maIdng'Portal, Qr (3) by fi1in,g paper copies. See Electronic Filing of
IDecumeJ;lts iIt·\R:uleJiiMdngProceedmgs, 13 FCC Red 11322, 11326 (1998). For additional information
en this proceeding, please contact Jeffrey GoldthOrp «202) 418-1096) or Tom Beers«202) 4181"0952).

• J ., I

'44. Blectr6nic Filers: Comments maybe f.tled electro~caJIY using the Internet by accessing the
,t~FS: 'http://www;fcc.gov/cgb/ecfs/ or the/Federal.eRUlemaIdhg Portal: htijl:/lwww.regulatlons.gov.
F:i1ers sheiiId fbllaw'the instructions provided on ilie website for submitting comments.. '

73JWe nate that there was discussion ofthis issue during the October 3 CMSAAC meeting. See Transoript of
q.l1ltobe1'3, 2007. Meeting, atpp. 155-159, availab~e at http://www.fco,gov/psbs/cmsaac/cmsaac-meetings.html (last
~ewed ];)eoem~er 12, 20'(7). . . ,

74See-BASSecendReport andOrder andFurtherNotice a/ProposedRulemaking, 22 FCC Rcd 13275, 13298-99. '

7~'P!1blic Alert ap.dW~ SysteJp, Exec. Order No. 13407,71 fed. Reg. 36975 (June 26, 2006).
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45. For ECFS fileIs, ifmultiple docket oItulemaldngnumbers appeat in tne caption oftm&
proceeding, fuers must transmit one electronic copy a/the comments for each docket or ru1e~aking
number referenced in the caption. In completing the transmittal screen, fil€lrs should include their full
name, U.S. Postal Service mailin~ address, and the applicftble,dQQket or nllemakingnumbOf. Partiqs may
also subIDit an electronic conunent by Internet e-=ail. To get filing inStruCtiODS, filers should send an e

mail to ecfs@fcc.gov, and include the following words in the body ofthe message, "get form." A ~ample
form and directions will be sent in response. . .

46. Paper Filers: Parties who choose to file by paper must file an original'and four copies C?feach
filing. Ifmore than one docket or rulemaking number appears in the caption of:this proceeding, fil~rs

must submit two additional copies for each additional docket or rulemaking number.

47. Filings can be sent by hand ormessenger delivery, by commercial overnight courier, or by
flIst-class or overnight U.S. Postal Service mail (although we continue to experience delays in,receiving
U.S. Postal Service mail). All filings must be addressed to the Commission's Secretary, Office ofthe
,secretary, Federal Communications Commission.

48. The Commission's contractor will receive hand-qelivered or messenger-deliveredpaper
filings for the Commission's Secretary at 236 Massachu~etts Avenue, NE., Suite 110, Washington, DC
20002. The filing hours at this location are 8:00 a.m. to 7:00 p.m. All hand deliveries must'be.held:
tegether with rubbf'r bands or fasteners. Any envelopes must be disposed ofbefore entering the building.

49. Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority l\4:ail)
must be sent to 9300 East Hampton Drive, Capitol Heights,:MD 20743. '

50. U..S. Postal Service first-class, Express, and Priority mail should be addressed to 445 l~th
Street, SW, Washington DC 20554. ":

S1. Comments and reply.comments must include a short and concise summary ~fthe subst~tive
dlscussion apd questions raised in the NPRM. We further direct all interested parties to include the name
ofthe filing party and the date ofthe filing on each page oftheir comments and reply comments. We
~trQngly encourage that parties track the organization set forth in this NPRM in order to facilitate ouf
~t~aJ.J:evi((~Il~~@.SS: ,ao~n.ts and reply comment~ must otherwise comply With section 1.48 and all'
ether~cable sect~oD.!l of,the;Commission's ruIes.76

.

.' " 52. People,with.Disabllities: To request materials in accessible fOImats for people with
cllls~pillties @fai1i~J.~~e ~rint~electre~c :fil~, audio format), send an e-mail to fcc504@fcc.gov or call
ihe.ConSupler'-&; GbvemmentttAffairs,Bureau at 202-418-0530 (voice), 202-418-0432 (tty). .. . .

. - 5-3. Ex PartctRules. These matters shan be treated as a ''permit-but-disclose'' proceecfuig in:
}iCCOI;d~c~ with,th.~ Q.Ci>n;pnissjen'l!I. ex parte !ples.77 Persons making oral ex parte presentations are !

,wDJin,de([-tharmt1mora,rid",.s~unpu".iziii'g.1h.~'presentations must contain summaries ofthe subst8nce Ofthe
pJ:ese~~tions a,rid :U?tp!~):~~y ~iis~~~ ofth~ subje~ts Oiscussed. M?re thaD. a one or~o sentence .. .
,clespnpp.oJ.l or.1be·V1ew~ and.8l!gumentspresented IS generally requlIed.78 Other requll'ements p.ertammg
to oral and writtenpresentations are set forth in section 1.1206(0) ofthe Commission's rules.79

:, .

.'

~7~l5'~e~7.C.F:~. § 1A8~ ~' .
tl47 C.R;R, §.§,.l.120l:):·1~.1216.

7~41·t:.i~: §' t12a~(5),(ZJ.1f 0

1941 C.F.R. § ~.12et;~).. :.. ..,
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54. Initial Regulatory Flexibility Analysis. As required by the Regulatory FlexibilitY Act of
19~(),as amended, see 5U.~.C. ~ 60'3, the Cotmmssio1\hasptepatel1an.1nitia\'Regulatory'Flexibility
Analysis ("lRFA" for this NPRM, oitbe po§sible ~l~fl(jttbt economic impact on a substantial nuniber
ofsmall entities by the policies and rules proposed in this NrlUv.t, The W'Ai{i in hPPQIldix A, Wijtton
public comments are requested on this IRFA. Comments must be identified as responses to the lRFA and
must be flied by the deadlines for comments on the NPRM. The Commission will send a copy ofthe
NPRM, including this IRFA, to the ChiefCounsel for Advocacy ofthe Small Business Administration.8o ,

In addition, the NPRM and IRFA (or summaries thereof) will be published in the Federal Register.81:

i
55. Initial Paperwork Reduction Act of 1995 Analysis. This document may contain:proposed

new or modified information collection requirements. The Commission, as part ofits continuing effort to
reduce paperwork burdens, invites the general public and the Office ofManagement and Budget (OMB)
to comment on the information collection requirements contained in this document, as requrred by~e
Paperwork Reduction Act of1995, Public Law 104-13. In addition; pursuant to the Small Business i
PaperworkReliefAct of2002, Public Law 107-198, see 44 U.S.C. 3506(c)(4), we seek specific comment
on how we might ''further reduce the information collection burden for small business concerns with
fewer than 25 employees.

V. ORDERING CLAUSE

56. IT IS ORDERED, that pursuant to sections 1, 4(i) and (0),201, 303(r), 403, and·706 of~e
Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i) and (0), 201, 303(r), 403, and ~06,

as well as by sections 602(a),(b),(c), (f)~ 603, 604 and 606 ofthe WARN Act, this Notice ofProposed
Rulemaking IS hereby ADOPTED. . :

57. IT IS FURTIJER ORDERED that the Commission's Consumer and Government Affairs
Bureau, Reference Information Center, SHALL SEND a copy ofthis Notice ofProposed Rulemakin~,
including the Initial Regulatory Flexibility Analys~s, to the ChiefCouncil for Advocacy ofthe SmalE
Business Administration. I

58. IT IS FURTHER ORDERED that the Commission's Public Safety and Homeland Secut;ity
Bureau, SHALL SEND a copy ofthis Notice ofProposed Ruleniaking, including the Initial Regulatory
Flexibility Analysis, to the National Institute for Standards and Technology (NIST). '

FEDERAL CO:M:M1JNICATIONS COMlvflSSION

Marlene H. Dortch
Secretary

80 See 5 U.S.C. § 603(a).
81Id.
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Initial Regulatory Flexibility Analysis

1. As required by the Regulatory Flexibility Act of 1980, as amended (RFA),l the Comnlission
has prepared this present Initial Regulatory Flexibility Analysis (IRFA) of the possible sign4'icant
economic impact on a substantial number of small entities by the policies and rules proposed in this
Notice of Proposed Rulemaking(NPRM). Written public comments are requested on this iRFA.
Comments must be identified as responses to the IRFA and must be filed by the deadlines 'for comments
on the NPRM provided in Section IV of the item. The Commission will send a copy of the NPRM,
including this IRFA, to the ChiefCounsel for Advocacy ofthe Small Business Administration (SBA-).2 In
addition, the NPRM and IRFA (or summaries thereot) will be published in the Federal Register.s

A. Need for, and Objectives of, the Proposed Rules

2. With the NPRM, the Federal Communications Commission (Commission), as required~y the
Warning Alert and Response Network (WARN) Act,4 initiates a comprehensive rulemaking to establish a .
Commercial Mobile Alert System (CMAS), under which Commercial Mobile Service providers :
(alternatively, "CMS providers") may voluntarily elect to transmit emergency alerts to the public. This
proceeding represents our next step in compliance with the Warning Alert and Response Network '
(WARN) Act, that the Commission enable commercial mobile service alerting capability for CMS
providers ~at elect to transmit emergency alerts. i

3. Section 602 ofthe WARN Act requires the Commission to adopt: (1) system critical !
protocols and technical requirements for the CMAS; (2) a mechanism under which CMS pro,viderss play
elect to participate in the CMAS and disclose to their subscribers whether or not they would participate; .'
('3) rules under which licensees and permittees ofnoncommercial educational (NCE) broadcast'stations or
public broadcast stations install necessary equipment and technologies on, or as part of, any,!>roadcast
television digital signal transmitter to enable the distribution ofgeographically targeted alerts by CMS
providers that have elected to participate in the CMAS; and (4) technical testing requirements ~or CMS
providers tha~ elect to transmit emergency alerts and for the devices and equipment used by such .
providers for ttansmittiitg such alerts. in this NPRM we seek comment on questions pertaining-to all of
~ statutoty'req,*ements.Ii y/'e also seek comment about how the issu.es discussed in the NPRM relate
tO,the Commission',s activities in c'onnection with the Emergency Alert System (BAS).' " ,

1See 5 U.S.C. § 603. The RFA, see 5 U.S.C. §§ 601-612, has been amended by the Small Business Reg1ilatory
Enforcement Fairness Act of1996 (SBREFA), Pub. L. No. 104-121, Title n, 110 Stat. 857 (1996). :

2 See 5 U.S.C. § 603(a).

S ld.

ot S.e~"NPRM, note 1, supra.

,sSee NP.RM, note 4, supra, for definition of"commercial mobile service" under the WARN Act.

6~:discu~sed in theNPRM, the WARN A!lt imposes diff\ll'ent deadlines on the mlemakings requirediby sections
6l!l2~a), (b),-,and{c). We intend to complete these rulemakiDgs through one or more orders on or befor<:l the relevant
deadlines. .

71ea~RM, note 6, supra.
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4. Authority for the actions propostl1lli'ffia~.RM may be found in sections 1, 4(t) and (d).,
201, 303(r), 403, and 706 ofthe Communications Act of 1934,.i1s iW1en~ed,47 VI~I~I §§ 1~1, 1~4W and
(0),201. :30:3(r), 403, and·606, as well as by sections 602(a),(b),(c), (t), 603,604 and 606 ofthe WARN
Act.

c. Description and Estimate of the Number of Small Entities to Which Rules Will
Apply , .

5. The RFA directs agencies to provide a description of, and, where feasible, an estimate ~f, the
number ofsmall entities that may be affected by the rules adopted herein.8 The RFA generally de:fiJ;J.es
the term "small entity" as having the same meaning as the terms "small business," "small organization,"
and "small governmentaljurisdiction."g In addition, the term "small business" has the same meaniDg as
the term "small business concern" under the Small Business Act.10 A "small business concern" is one
which: (1) is independently owned and operated; (2) is not dominant in its field ofoperation; and (~)

satisfies any additional criteria established by the Small Business Administration (SBA).l1
, .

6. Small Businesses. Nationwide, there are a total ofapproximately 22.4 million small
businesses, according to SBA data.

7. Small Organizations. Nationwide, there are approximately 1.6 million small orgaDizations.

8. Governmental Entities. The term "small governmentaljurisdiction" is defined as
"governments ofcities, towns, townships, villages, school districts, or special districts, with 'a popul~tion .
ofless than fifty thousand." As of2002, there were approximately 87,525 governmental jurisdictions in
the United States. This number includes 38,967 county governments, municipalities, and townships, of
which 37,373 (app~oximately'95.9%) have populations offewer than 50,000, and ofwhich 1,594 have
populations of50,000 ormore. Thus, we estimate the number ofsmall governmental jurisdictions overall
to be 85,931 or fewer.

9. Wireless Telecommunications Carriers exe t Satellite. Since 2007, the SBA has
reco~~ed wiiel¥Ss.~ wi ,.,". this"'l;1~w, broad, economic census category.12 Prior to thattime, the
SB:A.iut\tdeve)oped-a smid1i51jl~it\essls~ze' standard for wireless :firms within the now-superseded census
categories'of''P~gmgf'iuid "e~ular and OtherW~eless Telecommunications.,,13 Under.the present and
pnofcategories,.the SBA has deemed a wireless business to be small ifit has 1,500 or fewer employees.
Because Census"Bureau data ate not yet available for the new category, we will estimate small business
prevalence using the prior categories and associated data. For the first category ofPaging, data for 2002

8 5U.S.C. § 603(b).

95 U.S.C. § 601(6).

105 U.S.C. § 601(3) (incorpomting by reference the definition of"small-business concern" in the Small Business
Act, 15 U.S.C. § 632). Pursuant to 5U.S.C. § 601(3), the s!Btutory definition ofa small business applies' "unless an
agency, after ponsultatlon with the Office ofAdvocacy ofthe Small Business Administration and after opportunity
for.public conupeQt, .establi!lhes one ormore definitions ofsuch term Which are appropriate to the activities ofthe
I!gency andpu1;j]jshe~~PGh qeiiniti,.QD's) in the Federal Register." 5 U.S.C. § 601(3).

HIS U.S.C. § 632.
"

12 13 C.F.R. § 121.201,N.AIGS-co'Qe·Sl7210.

Jil13 C.F.R. § 121.201,NAIOS codes SI72~1, 517212.
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11. For the first category ofPaging, data for 2002 show that there were 807 firms that ,operated
for the entire year.22 Ofthis total, 804 'fInDS had employment of999 or fewer employees, and three 'firms
had employment of 1,000 employees or more.23 For the second category ofCellular and Other Wireless
Telecommunications, data for 2002 show that there were 1,397 firms that operated for the entire year.24

Ofthis total, 1,378 firms had employment of999 or fewer employees, and 19 firms had employme* of
1,000 employees or more.25 Thus, using the prior categories and the available data, we estImate tha~ the
majority ofwireless firms can be considered small. .

, !

1~. Auctions. In addition, we note that, as a general matter, the number ofwinning bidders'that
qualifY as small businesses at the close ofan auction does not necessarily represent the number ofsmall

I~ U.S. Census Bureau, 2002 Economic Census, Subject Series: Information, ''Establishment and FinD. Size i
(Including Legal Form ofOrganization," Table 5, NAICS code 517211 (issued Nov. 2005). ~

151d. The census data do not provide a more precise estimate ofth~ number offirms that have emplo~ent of1,500
or fewer e~ployees; the largest categoryprovided is for firms With "leOO employees or more." I

. r '

16 U.S. Census'B.ureau, 2002 Ecq1!0mic Census, Subjeot Series: Information, ''Establishment and Finn Size
@DcludinguglilFofDlofOrgamzation," Table 5, NAleS code S17~12 (issUed Nov. 2005).

17 [d. 'J:he census data~rJo nQt~pioYide,a :g:J.o~ precise estimate ofthen~ber offirms that have employment of1,500
or fewer employees;:the largest'categoryprovided is for tin;J.s with "1000 employees or more." '

.~. I
18 13 C.F.R. § 121.201, :(\Jorth American Industry Classification System (NAlCS) code 517210.

191d.

20 13 C.F.R. § 121.201, NAICS code 511-210.
21 13 C.F.R. § 121.201, NAICS codes 517211, 517212.

22·U.S. CeDS1.!~pureau, 2002 Econpmic Census, Subje9t Series: Information, "Establishmentand Finit. Size
(Jlncluding Legal Fo'nn ofOrganization," Table '5; NMcs code 517211 (issued Nov. 2005)., .
231d. The census,d~ta do nqtprov.ide a more pJ;ecise es~ate ofth~1111D1ber ofhthat have employment of1,500
or fewer eIPployee!l; 'llie.larges.tQalegory:pI:9Vided is for firms with "0000 employees or more." r '

., '.. " , . . '
2411.8. Census:;Bureau; 200~ Ecoqomic Census, Subject Series: Information, {!Establishment and Finn Size '
(Inc~lldih~'~~~~O~ ~f~rg~~tion,'~ T;~ble 5, N:AI~~ code ~1~~1~ Ossuc;a Nov. 2005). .

'¥14.· ThelljenstiS da~~?';I.J.c!lt,prCjf.C1e·a m:orepr~cise.;c:'S~" oftl!e-4num;ber offirms ~athave employment of1,500
or fewer employee-s; ilielargest G!;l~eg0ry..provided'isjfer fiims w,ith ~l~Oa employees or more."
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businesses cunently in service. Also, tbe Coinmission does not generally track subsequent :busines1 size
unless, in the context ofassignments or transfers, unjust enrichment iss~es are implicated. :

.~\ .1' t \-' ·Iil··......'r

13. Broadband Personal Communications Service. The broadband Personal Communications
Service (peg) spectrum is dlvlded into six. frequency blocks designated A through F, and the (;on:m'P.ssion
has held auctions for each block. The Commission has created a small business size standard for Blocks
C and F as an entity that has average gross revenues ofless than $40 million in the three previous I

calendar years.26 For Block F, an additional small business size standard for "very small business" was
added and is defined as an entity that, together with its affiliates, has average gross revenues ofnot more '
than $15 million for the preceding three calendar years?7 These small business size standards, in th~

context ofbroadband PCS auctions, have been approved by the SBA.28 No small businesses within;the
SBA-approved small business size standards bid successfully for licenses in Blocks A and B. There were
90 winning bidders that qua1i:fied as small entities in the C Block auctions. A total of93 "small" anli
"very small" business bidders won approximately 40 percent ofthe 1,479licenses for Blocks D, E, ~d
F.29 On March 23, 1999, the Commission reauctioned 155 C, D, E, and F Block licenses; there were 113
small business winning bidders.3o Qn January 26, 2001, the Commission co~pleted the auction of422 C
and FPCS licenses in Auction 35.31 Ofthe 35 winning bidders in this auction, 29 qualified as ICsma11" or
"very small" businesses. Subsequent events concerning Auction 35, includingjudicial and agency
determinations, resulted in a total of 163 C and F Block licenses being available for grant.

14. NarrowbandPersonal Communications Service. The Commission held an auction for .
Narrow):Jand Personal Communications Service (PCS) licenses that commenced on July 25, 1994, ai;ld
closed on July 29, 1994. A second commenced on October 26, 1994 and closed on November 8, 1994.
Fer pwposes"ofthe firSt two Narrowband PCS auctions, "small businesses" were entities with average
gross revenues for the prior three calendar years of $40 million or less.32 Through these auctions, th~
Commission awarded a total offorty-one licenses, 11 ofwhich were obtainedby four small businesses.33

To ensure meaningful participation hy small business entities in future auctions, the Commission adbpted
a· two-tiered small business size standard in the Na"owband PCSSecondReport and Order.34 A "small

I
26 See Amendment ofParts 20 and -?4 ofthe Commission's Rules - Broadband PCS Competitive Bidding and~e
Commerc~ Mobile Raclio Service Spectrum Cap, Report and Order, 11 FCC Rcd 7824, 7850-7852 ~~ 57-60
@;996);see also 47 C.P.R. § 24.720(b). .

'27 See ~endment ofParts 20 anq 24 ofthe Commission's Rules - :J3roadband PCS Competitive Bidding and·the
Commercial Mabile'Radio Service Spectrum. Cap, Report and Order, 11 FCC Red 7824, 7852 'lJ 60.

28 See LetteJ1 to Amy Zoslov, Chief, Auctio~ and IndustryAnalysis Division, Wireless TelecommunicatibDs '
..BUreau, FederalICa~unicatioI1S'Commission, from Aida Alvarez, Administrator, Small Business A~tration,
dated December 2, 1998.

29 FCC News, "Broadblqld PCS, D, E and FBlockAuction Closes," No. 71744 (reI. January 14, 1997)., ,

30 See "C, D, E, and FBlockBroadbandP~S Auction Closes," PublicNotice, 14 FCC Rcd 6688 CW'q3 1999).,

31 See "C and F BlockBroadbandPCS Auction Closes; Winning Bidders AnnQunced," PublicNotice, 16'FCC·Rcd
2339 (2001).

~2 Implementstie:tn ofSection 309(j) ofthe Communications Act- Comp~titiveBidding!NarrowbandPCS, Third
Memorandum iP.pinion·and Order'andFurther NQtice ofProposedRul6!"aking, 10 FCC Rcd 175, 19() 'lJ 46 (1994).

3~ See ccAnn9~9ing the High Bidders in the Auction often Nationwi,de Nmowband PCS Licenses, Winning Bids
~ota1 $617,(lQfii674/.' E~blic !"oti,riiJ!,tP~ 94-004 (reI. Aug. 2, 1994'; "Announcing the High Bidders in the
A'Uc~on of.30':1.~egional1ltartl[lw1)llttd;PCS. Licenses; Wi\ming Bids Total $490,901,787," J!ublic Notice, PNWL 94-
27 (reI. NQY. 9a~94). ",. ". . .

~4r~~1l~~~t'~f<th~f'~~sio~!~ I:ules to Establish NewPersonal9ommunications Services, Nmowband PCS,
'~I'.!~Rqp(}),Mnd.(/Jla.er artiJ:'SeGon'il1'TurJhe,.No.tice o/ProposedR,.,leMaking, 15 FCC Rcd 10456, 104761140
Inl:I·fi,,(:) • • .. ."..l~U ..
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business" is an entity that, together with affiliates and controlling interests, has average gross revenues for.

the tbtee preceding years ofnot more than $40 miUion.3S A"very. small business" is an entity that, : .
together with affiliates and controllinginterest~; has average gross revenues for the three pre'ceding years
ofnot more than $15 million.36 The SBA has approved these small business size standards.3! Atbh;d
auction commenced on October 3,2001 and closed on October 16,2001. Here, five bidders'won 317
(MTA and nationwide) licenses.38 Three ofthese claimed status as a small or very small entity and won
311 licenses. ' :

15. Wireless Communications Services. This servi~e canbe used for fixed, mobile,: :
radiolocation, and digital audio broadcasting satellite uses in the 2305-2320 l.\tIHz and 2345-2360 MHz
bands. The Commission defined "small business" for the wireless communications services,(WCS):
auction as an entity with average gross revenues of$40 million for each ofthe three preceding years, and
,a "very small business" as an entity with average gioss revenues of$15 million for each ofthe three;
precedingyears.39 The SBA has approved these definitions.4o The Commission auctioned geograp~c
area licenses in the WCS service. In the auction, which commenced on Apri115, 1997 and closed on
April·25, 1997, there were seven bidders that won 31 licenses that qualified as very small business ,
entities, and one bidder that won one license that qualified as a small business entity. '

16. 700 MHz Guard Bands Licenses. In the 700MHz GuardBands Order, the Conimission
adopted size standards for "small businesses" and ~'very small businesses" for purposes ofdeterminihg
their eligJ.oility for special provisions such as bidding credits and installmeJ;lt payments.41 A small. :
bysiness in this service is an entity that, together with its affiliates and controlling principals,~ average
gross revenues not exceeding $40 million for the preceding three years.42 Additionally, a "very smaP
business" is an entity that, together with its affiliates and controlling principals, has average gross I

revenues that are not more than $IS million for the preceding"three years.43 SBA approval ofthese '
definitions is not required.oW An auction of52 Major Economic Area (MEA) licenses for each oftwo
Spe9trum blocks commenced on September 6, 2000, and closed on September 21, 2000.45 Ofthe 104
licenses auctioned, 96 licenses were sold to nine bidders. Five ofthese bidders were small business~s that

3S ld.

36 Id.

37 See Letter to Amy Zoslov, Chief, Auctions and Industry Analysis Division, Wireless Telecommunications
Bureau, Federal Communications Commission, from'Aida Alvarez, Administrator, Small Business Administration,
dated December 2, 1998.

38 See ''Narrowband PCS Auction Closes," Public Notice, 16 FCC Rcd 18663 (WTB 2001).

39 Amendment oftbe Co~sion;s RuI~ to EstablishPart 27, the Wireless Communications Service (\yCS),
Report and Order, 12 FCC Red 10785, 10879 "194 (1997). ,

~o Bee Letter to Amy Zoslov, Chief, Auctions and Industry Analysis Division, Wireless Telecommunications .
Bureau, FederalComlnunications Commission, from Aida Alvarez, Administrator, Small Business Administration,
datedDeceniber 2, 1998. '

41 S,ee Service Rules for the 746-764 MHz J;iands, and Revisions to Part 27 ofthe Commission's Rule~, Second
Report and Order, 15 FCC Red 5299 (2000).

421d. at 5343 , 108.

431d.

41.ld. At 5343 ~:108 n.246.(for.the 746-764 MHZ and 776-704 MH2'i bands, the Commission is exempt from 15
U.S.C. § 632, whiq4 requires F.ede.ral agencies to obtain Small B'usfuess Ac:hniJtistrationapproval before adopting
small-business si?;e stand~as).

45 See "700 MHz Guard Bands Auction Closes: Winnilig.Bidaers .Am\ounced," Public Notice, 15 FCC R9d 18026
'(2000). . . , :
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1

won a total of261icenses. Asecond auction oftema\ning1\)0MHzGuatdBan.dslicen.ses commen.ced
on Febnuuy 13, 2001, and closed on FebruaJY21,2001. All eight ofthe licenses auctioned were s~ld to
three bidders. One ofthese bidders was a snItIlf~n'fb:lhwon a total oftwo licenses.46 :Subseq1;lently,
in the 700 MHz Second Report and Order, the Commission reorganized the ll~en§w pWiSuailt to an '
agreement among Dlost oftbe licensees, resulting in a spectral relocation oftbe first set ofpau-ed
spectrum block licenses, and an elimination ofthe second set ofpaired s,llectrum block licenses (many of
which were already vacant, reclaimed by the Commission fro~ Nextel).47 A single licensee that did not'
participate in the agreement was grandfathered in the initial spectral location for its two licenses in the
second set ofpaired spectrum blocks.48 Accordingly, at this time there are 54 licenses in the 700 MHz
Guard Bands.

17. 700 MHz Band Commercial Licenses. There is 80 megahertz ofnon-Guard Band spectrum '
in the 700 MHz Band that is deSIgnated for commercial use: 698-757, 758-763, 776-787, and 788-7.93
l\.fiIz Bands. With one eX!ception, the Commission adopted criteria for defining two groups 'ofsmaI1
businesses for purposes ofdetermining their eligibility for bidding credits at auction. These two ,
categories are: (1) "small business," which is defined as an entity that has attributed average annual gross
revenues that do not exceed $15 million during the preceding three years; and (2) "very small qusiness,"
which is defined as an entity with attributed avemge annual gross revenues that do not exceed $40 million
for the preceding three years.4!1 In Block C ofthe Lower 700 MHz Band (710-716 MHz and 740-74'6
MHz), which was licensed on the basis of734 CellularMarket Areas, the Commission adopted a third
criterion for determining eligibility for bidding credits: an "entrepreneur," which is defined as ,an entity
that, together with its affiliates and controllingprincipals, has average gross revenues that are not more
than $3 million for the preceding three years.50 The SBA has approved these small size standardS.51

;

18. An auction of740 licenses for Blocks C (710-716 MHz and 740-746 MHz) and D (716~722

MHz) ofthe Lower 700 MHz Band commenced on August 27, 2002, and closed on September 18, 2002.
Dfthe 740 licenses available for auction, 484 licenses were sold to 102 winning bidders. Seventy-two of
the winning bidders claimed small business, very small business, or entrepreneur status and won a total of
329licenses.S2 A second auction commenced on May 28, 2003, and closed on June 13, 2003, and ,
included 256 licenses: five BAG licenses and 251 CMA licenses.53 Seventeen winning bidders claiined
small or very small business status and won 60 licenses, and nine winning bidders claimed entrepren.eur
status and won l54licenses.s4 :

. ,

46 See "700 MHz Guard Bands Auctions Closes: Winning Bidders Announced," Public Notice, 16 FCC Rcd 4590
€WTB2001).

47 See In the Ma~erqfService'Rules for the 698-746, 747-762 and' 777-792 MHz Bands, WT Docket 06-;150,
SecondReport and'Order, 22 FCC Red 15289, 15339-15344 ~~ 118-134 (2007) (700 MHz Second Report and
Order).

4~ld.

~!I See Auction of700 :MHzBand Licenses Scheduled for January 24, 2008, AU Docket No. 07-157.. Not~ce and
Fz1ingRt}ql!irementa, Minim"m O.qenmgBids, ReservePrices, Upfront Payments, and OtherProceduresfor ..
Auct{o,ns 73an(l76, DA 074171 at ~ 70 (WTB reI. Oct. 5,2007); Reallocation and Service Rules for the 698-746
MHz Speetrum. Band (Television Channels 52-59), Report and Order, 17 FCC Red 1022, 1087-88 (2lil02).

so ld. at 1088.

51 See Letter to Thomas Sugrue, Chief, Wireless Telecommunications Bureau, Federal Communications
Qammission, ;v;pmAid~ Alv.arez,Adminislrator, Small Business A~Slration, dated August 10, 1999..
S2, Beel':LO\ver ,eO:MHzBimdAuetion Closes," Public Notice, 17 FCC Red 17272 '(WTB 2002).. , .

sa See "Lower 700 MHzBandAue.tion Closes," Public Nat/ce, 18 FCC Red 11873 (WTB 2003).
• "I • .

SolId.
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19. The remaining 62 megahertz ofcommercial spectrum. is currently scheduled for au.ction on
lanuaty 2.4, lOOS. As explained above, bidding cre!lits for all of these licenses will be availabl~ to "~mall '
businesses" and "very small businesses." :

I ,

20. Ad.vanced. Wn-eless gervices. In the AWS-l Report and Order, the Commission adopte4 ~les
that affect applicants who wish to provide service in the 1710-1755:MHz and 2110-2155 MHz bands.55

The Commission did not know precisely the type ofservice that a licensee in these bands might see~ to
provide. Nonetheless, the Commission anticipated that the services that will be deployed in these bapds
mayhave capital requirements comparable to those in the broadband Personal Communications Service
(PCS), and that the licensees in these bands will be presented with issues and costs similar to those :
presented to broadband PCS licensees. Further, at the time the broadband PCS service was established, it
was similarly anticipated that it would facilitate the introduction ofa new generation ofservice.
Therefore, the AW8-1 Report and Order adopts the same small business size definition that the '
Commission adopted for the broadbandPCS service and that the SBA approved.56 In particular, the:
AWS-I Report and Order defines a"small business" as an entity with average annual gross revenues' for
the preceding three years not exceeding $40 million, and a "very small business" as an entity with av.erage
annual gross revenues for the preceding three years not exceeding $15 million. TheAWS-I Report and
Order also provides small businesses with a bidding credit of15 percent and very small businesses with a
bidding credit of25 percent. .

21. Broadband Radio Service and Educational Broadband Service. Broadband Radio Service
("BRS"), formerly known as Multipoint Distribution Service (''MDS''),57 and Educational Broadband
Service ("EBS"), formerly known as Instructional Television Fixed Service ("ITFS"),S8 use frequencies at
21i50-2162 and 2500-2690 :MHz to transmit video programming and provide broadband services to :
residential subscribers.59 These services, collectively referred to as "wireless cable," were originally
designed for the delivery ofmultichannel video programming, sitnilar to that oftraditional cable systems,
but over the past several years licensees have focused their operations instead onproviding two~way high-
speed Internet access servioes.tiD We estimate that the number ofwireless cable subscribers is ~
approxipJately 100,000, as ofMarch 2005. As described below, the SBA small business size standard for ,
the broad census category ofCable and OtherProgram Distribution, which consists ofsuch entities

,
55 Service Rules for Advanced Wireless Services in the 1.7 GHz and 2.1 GHz Bands, WT DocketNo. 02-353,
R'eport and Order, 18 FCC Rcd 25162 (2003) (AWS~l Report and Order).

56 'See Implementation ofSection 3090) ofthe,Communications Act -- Competitive"Bidding, Third Memorandum
Qpinion and Order andFurtherNotice o/ProposedRulemaking, 10 FCC Rcd 175, 196 (1995); Implementation of
Section309(j) of the ConununicatioDS Act -- Competitive Bidding, Fifth Report and Order, 9 FCC Rcd 5581-5584
(1995); 47 C.F.R. §§ 24.320(b) and 24.720(b). .

I

57 See 47 C.F.R. Part21, subpartK; Amendinent ofParts 1,21,73,74 and 101 ofthe Commission's Rules to
Facilitate the Provision,ofFixed andMobile Broadband Access, Eduoational and OtherAdvanced Services in the
21"50-2162 and2500-2690 .MHzBands; Part·l ofthe Commission's Rules - Further Competitive Bidding.
Procedures; Amendment ofParts 21 and 74' to Enable MultipDintDistribution Service and the Instructional
TelevisionFixed ServiceAmen~nt ofParts 21 and 74 to Engage inFixed Two-Way Transmissions; Amendment
ofParfs 21 and 74 ofthe Commission's Rules With Regard to Licensing in the Multipoint D,istribution·Service and
in the Instructiciilal TelevisionFixecl'S'ervice for the GulfofMexico, i9 FCC Rcd 14165 (2004) (''MDS/ITFS
O,,~er."). _ •

5S See 47 C.F.R. PalIi: 74, subpart I;.MDS/ITFS Order, 19 FCC Rc~ 14165.

S9 See AnnualA'ssessmqn~ a/the Status o/Competition; in theMarketfor the Delivery o/Video Programming,
Eleventh AnnualReport, 20 FCC:R,(:d 2507, ,2565 ~ 131 (2006) (<l-loq6 Cable Competition Reporf'). ..
6D Id.
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standards also apply, a9 deRcribetl. .

22. The Commission has defined small MDS (now BRS) entities in the context ofCommis~ion
license auotions. In the 1996 MDS auctlon.62 fue l:!onunlsslon defined a small business 'as~ entity:that
had annual average gross revenues ofless than $40 million in the previous three calendar years.53 This
definition ofa small entity in the context ofMOS auctions has been approved bythe SBA.64 IiJ. the ·MOS
auction, 67 bidders won 493 licenses. Ofthe 67 auction winners, 61 claimed status as a small busiriess.
At this time, the Commission estimates that ofthe 61 small business MOS auction winners, 48 remain
small business licensees. In addition to the 48 small businesses that hold BTA authorizations, there are
'approximately 392 incumbent MOS licensees that have gross revenues that are not more than $40 n;rlllion
and are thus considered small entities,65 MDS licensees and wireless cable operators that did not receive
their licenses as a result ofthe MDS auction fall under the SBA small business size standard for Cable
and Other Program. Distribution, Infonnation available to us indicates that there are approximately 850 of
these licensees and operators that do not generate revenue in excess of$13.5 million annually.. Therefore,
we estimate that there are approximately 850 small entity MDS (or BRS) providers, as defuied' by~e
SBA and the Commission's auction rules, .

23. Educational institutions are included in this analysis as small entities; however, the ;
Commission has not created a specific small busine.ss size standard for ITFS (now EBS).66 We estiJ,nate
that there are currently 2,032 EBS licensees, and all but 100 ofthe licenses are held by educational :
institutions. Thus, we estimate that at least 1,932 EBS licensees are small entities. :

I

24. Common Carrier Paging. As noted, the SBA has developed a small business si~e standtu-d for
wireless firms within the broad economic census category of"Wireless Telecommunications Carriers
(except Satellite)."67 Under this category, the SBA deems a business to be small ifit has 1,500 or fewer
employees. Since 2007, the SBA has recognized wireless firms within this new, broad, economc census
category.68 Prior to that time, the SBA had developed a small busiJiess size standard for wireless :rums'
within the nowNsuperseded census categories of"Paging" and "Cellular and Other Wireless '
Telecommunications.n69 Under the present and prior categories, the SBA has deemed a wireless business
to be small iiit has 1,500 or fewer employees. Because Census Bureau data are not yet available for the
new category, we will estimate small business prevalence using. the prior categories and assochlted data,
For the first category ofPaging, data for 2002 show that there were 807 firms that operated for the entire

61 13 C,~.R•.§-121.201, NAICS code 515210.

·63-Jv.IDS ~ucti~;No. 6 began onNovember 13, 1995, and closed onMarch 28, 1996 (67 bidders won493 licenses).

63 47 C.F,~, § 21.961~)(i)~

.64 See1tFs Orfler, 10 fCC Rc4 at 9589.

6$ 47 U,S,~, .§ 3P9{r); HWItkeds otstations were licensed, to incumbent MDS licensees prior to implettlentatio~ of
8'"ection 3l!>9Gj) 'e1"tbe'Comml,mical;ipns A:bt of1934, 47 U.S.C, § 3090). Fer these pre-auction licenses, the
applica61~ stanBard.is.8~A'S small business siZe standards for "all other telecommunications" {annualreceipts of
$2~h'5milllion or less}: See 13 C~F.,R. § 121.201, NAICS code 517919.

66 rn addition, the term '!~m~lI entity" uqder SBREFA applies to small organizations (nonprofits) and to small
govenimentaIjurisdictions (eities, cOUJ;lties; towns, townships, villages, school districts, and special districts With
PPPU]Qtions of'Jess'than 5f)jOOQ). S:U.S.C. §§ 601(4)-(6). We do not collect annual revenue data onEBS licensees.

6~ 13 C,F,R. § 121.201. NA:ICS coile 517211.

68 13 C,F,R. § 121,201, NAlOS code 517210.

6~'13 C,F,R. § 121.20.~~ NMCS codes 517:211, 517210.
~ ,. ,
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